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repair, machinery is not necessarily the 
negligence of the master, but that it is 
also to be determined in each case, whe- 
ther the master has exercised a reason- 
able supervision over his servants, and 
reasonable care in seeing that his ma- 
chinery is kept in proper condition, al- 
though he may have employed competent 
servants, and furnished them with suit- 
able materials, and instructed them to 
keep the machinery in repair." This, 
the Massachusetts court admits, "is per- 
haps not precisely the law as it is gene- 
rally declared in the United States." 

And the rule as it is generally declared 
in the United States is, that a master 
cannot escape liability by delegating to a 
third person the performance of a duty 
which he owes to his servants. On the 
contrary, the person to whom he dele- 
gates such responsibility represents the 
master himself, and his negligence in re- 
spect to the duty so imposed is the negli- 
gence of the master and not of a fellow- 
servant: Kelly v. Erie Telegraph Co., 



34 Minn. 321 (1885) ; Drymala v. 
Thompson, 26 Minn. 40 (1879) ; Mulvey 
v. R. 1. Locomotive Works, 14 E. I. 204 
(1883) ; Riley v. Rd., 27 W. Va. 145 
(1885) ; Capper v. Louisville, $•<:., Ry-, 
103 Ind. 305 (1885) ; Indiana Car Co. 
v. Parker, 100 Ind. 181 (1884) ; Ben- 
zing v. Steinway, 101 N. Y. 547 (1886); 
Chicago, frc, Rd. v. Avery, 109 111. 314 
( 1 884) ; Northern Pacific Rd. v. Herbert, 
116 U. S. 642 (1885). 

VI. The Burden of Proof.— If the in- 
jured servant alleges that his injury is 
due to the negligence of the master in 
the selection of incompetent fellow-ser- 
yants, or in failing to provide machinery 
and appliances that were reasonably 
safe, or to keep the premises in a safe 
condition, the burden is on him to prove 
such negligence on the master's part : 
Pittsburgh, Sf-c, Rd. v. Adams, 105 Ind. 
151 (1885); Frakerv.St. Paul, frc, 
Rd., 32 Minn. 54 (1884) ; Stafford v. 
Chicago, frc, Rd., 114 111. 244 (1885). 
Henky Wade Rogers. 



Court of Appeals of Maryland. 
LAMB v. STATE. 

The criminal law should be clear and should not be extended by deductions. 

While attempts to commit both felonies and misdemeanors are misdemeanors, and 
indictable as such, when the attempt consists of nothing but a bare solicitation, it is 
not indictable, if the substantive crime is but a misdemeanor. 

The rule of the common law has not been altered by the Act of 1 868, providing 
for the crime of abortion : and an indictment charging the solicitation of a pregnant 
woman to take drugs for the purpose of procuring abortion, is not within the terms 
of that Act. 

Writ of Error to the Circuit Court for Baltimore county. 
Indictment and conviction for a- solicitation to take certain drugs 
for the purpose of causing a miscarriage and abortion. 
The indictment contained two counts, as follows : 
Indictment. — State of Maryland, Baltimore County, to wit : 
The jurors of the state of Maryland for the body of Baltimore 
county, do on their oath present, that John C. Lamb, late of Bal- 
timore county aforesaid, on the first day of April, in the year of 
Vol. XXXV.— 81 
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our Lord one thousand eight hundred and eighty-five, at Baltimore 
county aforesaid, in and upon the body of Rachel A. Taylor, then 
and there being a pregnant woman, unlawfully and wilfully did 
then and there attempt to commit an offence prohibited by law, to 
wit, did then and there attempt to commit the offence of miscar- 
riage and abortion of the said Rachel A. Taylor, pregnant with 
child, as aforesaid ; and in such attempt, did then and there do a 
certain overt act towards the commission of said offence, to wit, did 
then and there use, employ, furnish and supply and deliver, know- 
ingly and wilfully, to the said Rachel A. Taylor, a large quantity 
of a certain substance, medicine, and noxious and poisonous drugs 
and preparations, to the jurors aforesaid unknown, for the purpose 
of causing the miscarriage of her, the — Rachel A. Taylor, then and 
there pregnant with child as aforesaid; but that the said John C. 
Lamb did then and there fail in the perpetration of said offence, 
against the peace, government and dignity of the state. 

Second Count. — And the jurors aforesaid, upon their oath afore- 
said, do further present, that the said John C. Lamb, on the first 
day of April, in the year one thousand eight hundred and eighty- 
five, at Baltimore county aforesaid, unlawfully and wickedly did 
advise, solicit and incite one Rachel A. Taylor, then and there 
being a pregnant woman, to take and swallow a large quantity of 
a certain substance, medicine, and noxious and poisonous drugs 
and preparations, to the jurors aforesaid unknown, for the purpose 
of causing a miscarriage and abortion to her, the said Rachel A. 
Taylor, then and there pregnant with child as aforesaid, and thereby 
to commit the crime of abortion, against the peace, government and 
dignity of the state. 

To this indictment the defendant demurred, and his demurrer 
was overruled. On the trial of the case the defendant was found 
" not guilty on first count, but guilty on second count in the indict- 
ment," and was sentenced to imprisonment for two years in the 
House of Correction. 

Whereupon he took this writ, assigning for error the legal insuf- 
ficiency of the second count raised by the demurrer. 

Benjamin Kurtz, for appellant. 

Roberts, Attorney-General, for the state, appellee. 

The opinion of the court was delivered by 

Bryan, J. — The indictment against the traverser contained two 
counts. In the first it was charged that he attempted to commit 
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an abortion on the body of one Rachel A. Taylor, who was a preg- 
nant woman, and that the overt act towards the commission of the 
offence was the supplying and delivering to the said Rachel of a 
large quantity of noxious and poisonous drugs and preparations 
for the purpose of causing the said abortion. The second count 
charged that the traverser did advise, solicit and incite the preg- 
nant woman to take and swallow a large quantity of noxious and 
poisonous drugs and preparations for the purpose of causing an 
abortion. The traverser demurred to both counts of the indict- 
ment. The demurrers being overruled, he was put on his trial and 
acquitted on the first count, but convicted on the second. He was 
sentenced to imprisonment for two years in the House of Correction. 
The traverser was not regarded by the court below as havimg 
incurred the penalties prescribed by the Statute of 1868. These 
are imprisonment in the penitentiary for a term not less than three 
years, or fine; or both fine and such imprisonment. This statute 
made great changes in the pre-existing law. It made it highly 
penal to give notice by advertisement, printing or publication of 
any place where any means could be procured for the purpose of 
producing abortion, or where any advice, direction, information or 
knowledge could be obtained for the purpose of causing the mis- 
carriage or abortion of any pregnant woman at any period of her 
pregnancy, and it also prescribed punishment for every person who 
should sell, or cause to be sold, any medicine for this purpose, or 
who should knowingly use or cause to be used any means whatsoever 
for the same. It excepted from its provisions certain operations by 
regular medical practitioners. By the ancient common law, accord- 
ing to Lord Coke, " If a woman be quick with child, and by a 
potion or otherwise killeth it in her womb, or if a man beat her, 
whereby the child dieth in her body, and she is delivered of a dead 
child, this is a great misprision, and no murder." But as the life 
of an infant was not supposed to begin until it stirred in the 
mother's womb, it was not regarded as a criminal offence to com- 
mit an abortion in the early stages of pregnancy. A considerable 
change in the law has taken place in many jurisdictions by the silent 
and steady progress of judicial opinion, and it has been frequently 
held by courts of high character that abortion is a crime at common 
law without regard to the stage of gestation. In this state, however, 
the change has been effected by the action of the legislature, and 
not by the decision of the courts. The offences to be punished are 
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defined with great minuteness and particularity, and the scope of 
criminality in matters of this description is greatly enlarged. But 
the acts charged upon the traverser in the second count are not 
comprehended in the terms of the statute. The charge is that the 
traverser solicited a pregnant woman to take certain drugs for the 
purpose of causing an abortion. It is not stated that she took 
the drugs. The act is germane to those prohibited by the statute. 
It is an effort by solicitation to cause means to be used for guilty 
purpose. It may be urged that a solicitation is an attempt, and 
that an attempt to commit a misdemeanor is a misdemeanor. Pur- 
suing the same train of inference and reasoning, we may go a step 
farther, and maintain that as the solicitation is a misdemeanor, 
an attempt at solicitation would, by the rule, be also a misdemeanor. 
This process might be indefinitely extended so as to reach persons 
very remotely separated from the act which the statute intended 
to punish. Certainly it would be a great public calamity to invent 
crimes by subtle, ingenious and astute deduction. In all free 
countries the criminal law ought to be plain, perspicuous and 
easily apprehended by the common intelligence of the community. 
It is the essence of cruelty and injustice to punish men for acts 
which can be construed to be crimes only by the application of 
artificial principles according to a mode of disquisition unknown in 
the ordinary business and pursuits of life. The legislature, with 
ample power over the whole subject, determined what offences 
should be punished. If it had desired that other actions of a cog- 
nate character should become penal, it would have so enacted. It 
is the duty of the courts to interpret and administer the legislative 
will, but in cases of criminal cognisance, they must resolutely 
determine never to exceed it. It has frequently been stated that 
an attempt to commit a misdemeanor is, by the common law, a mis- 
demeanor. There are undoubtedly many instances in which this 
is true. But it cannot be maintained as a universal principle. 
The law has declared that an attempt to commit a felony or per- 
suasion of another person to commit a felony is a misdemeanor. 
And it has declared many acts to be misdemeanors where the 
purpose of the offender was not consummated, although if consum- 
mated it would have been only offence of this grade. Acts of this 
description are well defined and their character well understood. 
There must be an unlawful purpose, and an act committed which 
would carry it into immediate execution, unless it were prevented 
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by some counteracting force or circumstance which intervenes at 
the time. We may see an illustration of this doctrine in cases of 
assault and battery. A battery is declared to be the unlawful 
beating of another ; and an assault is an attempt to beat another 
without touching him. But it is held that a purpose to commit 
violence on the person of another, if not accompanied by an effort 
to carry it into immediate execution, falls short of an assault ; and 
that where an unequivocal purpose of violence is accompanied by 
any act, which, if not stopped or diverted, will be followed by per- 
sonal injury, the attempt is complete : State v. Davis, 1 Iredell (N. 
C.) Rep. 125. The law would not be a practical system if it did 
not define with precision the nature and circumstances of the 
attempts which are criminal, and determine what acts are necessary 
to make the attempt a substantive offence. In our judgment it has 
done so, and not left us to grope after results under the guidance 
of vague general expressions. 

The act described in the second count is extremely immoral and 
very offensive to the sensibilities of all virtuous people, but we have 
no power to make a law for its punishment. The demurrer to the 
second count ought to have been sustained, and as the traverser 
was acquitted on the first count, he ought to have been discharged. 

Judgment reversed. 

As Judge Bkyan, in deciding the other crimes have in some instances been 

principal case, has drawn the distinction made felonies by statute : Steph. Crim. 

between attempts and solicitations, it Dig. 152. 

will be well to examine the law as to : This rule of the common law applies 

I. Attempts to commit a crime ; II. So- both to felonies and misdemeanors : King 

licitations to commit a crime ; III. The t. Philipps, 6 East 464 ; R. v. Meredith, 

particular offence, the solicitation to com- 8 C. & P. 589 ; R. v. Bul/er, 6 Id. 368 ; 

mit which is here charged, viz. : " Abor- R. v. Roderick. 7 Id. 795 ; Hackett v. 

ti°n-" Com., 15 Pa. St. 95 ; Jordan v. State, 

I. Attempts to Commit Crime.— Every 75 N. C. 27 ; State v. Boyden, 13 Ired. 

attempt to commit an offence is a misde- (N. C.) 505 ; Nicholson v. State, 9 Baxt. 

meanor, unless it is otherwise specially (Tenn.) 258 ; State v. Keyes, 8 Vt. 57 ; 

provided for : 1 Am. & Eng. Encyc. of Ross v. Com., 2 P. Mon. (Ky.) 417 ; 

Law 937; 1 Whart. C. L., 9th ed., Bhrdeaux v. Davis, 58 Ala. 611. 
\ 173 ; 1 Bishop's C. L., 7th ed., \ 759 ; To constitute an attempt there must be 

State v. Boyden, 13 lied. (N. C.) 505; an intention to do the thing attempted, 

State v. Barlow, 4 Mass. 439 : Hackett which must itself be a substantive crime, 

v. Com., 3 Harris (Pa.) 95 ; Rice v. Com. and not an inchoate offence, or one which 

3 Bash (Ky.) 14; State V.Jordan, 75 if accomplished would be indictable. 

N. C. 27. Hence, no indictment lies for an attempt 

Attempts to commit murder and certain to commit an attempt, or an assault. 
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White v. State, 22 Tex. 608 ; Brown v. 
State, 7 Tex. App. 569 ; Taylor v. 
State, 50 Ga. 79 ; except where it in- 
volves a breach of the peace : R. v. 
King, 14 Cox C. C. 434. See State v. 
Sales, 2 Nev. 268, where it was held 
that embracery being bat an attempt to do 
a wrong, there can be no indictment for 
an attempt to commit embracery. Nor 
for an attempt to commit a non-indict- 
able offence, such as an attempt to com- 
mit suicide: Com. v. Denis, 105 Mass. 
162 ; Com. v. Mink, 123 Mass. 422 ; but 
in England an attempt to commit suicide 
is held to be punishable as a misde- 
meanor : R. v. Doody, 6 Cox C. C. 463 ; 
R. v. Burgess, Leigh & C. 258 ; s. c. 9 
Cox C. C. 247. And if one counsel an- 
other to commit suicide, and the other 
by reason of the advice, kill himself, the 
adviser, if present at the death, is guilty 
of murder, as principal : Com. v. Bowen, 
13 Mass. 356 ; R. v. Dyson, Russ. & Ry. 
523 ; R. v. Alison, 8 C. & P. 418 ; 
otherwise if the one encouraging is not 
present at the death : Russell's Case, 1 
Moody 356 ; R. v. Leddington, 9 C. & P. 
79 : nor does an indictment lie for an 
attempt to commit a mere police offence : 
Dobkins v. State, 2 Humph. (Tenn.) 
424; Pulse v. State, 5 Id. 108; see 
Whitesides v. State, 11 Lea (Tenn.) 
474. 

There must also be some act done 
tending towards the accomplishment of 
the crime. As was said by Peyton, 
C. J., in Cunningham v. State, 49 Miss. 
685 : " It is truly remarked by Mr. 
Bishop in his valuable work on Criminal 
Law, that there is no title less under- 
stood by the courts, or more obscure in 
the text-books, than that of attempts. 
There must be an attempt to commit a 
crime, and an act towards its consumma- 
tion. So long as an act rests in bare in- 
tention, it is not punishable ; but imme- 
diately when an act is done, the law 
judges not only of the act done, but of 
the intent with which it is done ; and if 
accompanied with an unlawful and ma- 



licious intent, though the act itself would 
otherwise have been innocent, the intent 
being criminal, the act becomes criminal 
and punishable : Russell on Crimes, ed. 
of 1826, p. 46. The word attempt sig- 
nifies both the act and the intent with 
which the act is done. The intent gives 
color to the act to the extent of making, 
under the circumstances, an act indicta- 
ble or not, according as the intent is 
greater or less in evil. And in consider- 
ing technical attempts, the jury may take 
into view the nature of the act as matter 
of evidence to determine the particular 
intent with which it was done." 

Some overt act is necessary, for mere 
preparation to commit a crime is not an 
attempt. See attempt and preparation 
distinguished, 1 Am. and Eng. Encyc. 
of Law, 937. " Between preparation 
for the attempt and the attempt itself, 
there is a wide difference. The prepa- 
ration consists in devising or arranging 
the means or measures necessary for the 
commission of the offence ; the attempt 
is the direct movement toward the com- 
mission, after the preparations are 
made : People v. Murray, 14 Cal. 159. 
The law, therefore, does not consider it 
an indictable attempt, where the purpose 
is abandoned before the overt act is com- 
mitted. " One may intend to commit a 
crime and do many things towards its 
commission, and yet repent of his pur- 
pose. The law gives to such a one a 
locus pamitentiae. In such cases all 
that has been done would amount only 
to preparation :" Griffin v. State, 26 Ga. 
493 ; Pin/card v. Slate, 30 Ga. 757 ; 
State v. Clarissa, 11 Ala. 57 ; Queen v. 
McCarm, 28 U. C, Q. B., 515 ; R. v. 
Schofie.ld, Cald. 397; R. v. Taylor, 1 
F. &F. 511. 

But the failure to accomplish the 
crime must arise from the intention of 
the party charged : State v. Allen, 47 
Conn. 121 ; McDermolt v. People, 5 
Park. C. C. (N. Y.) 102 ; Mulligan v. 
People, Id. 105 ; R. v. Lewis, 9 C. & P. 
523 ; R. v. St. George, Id. 483 ; Steph- 
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ens v. Meyers, 4 Id. 349 : for mere in- 
ability on the part of the attemptor, or 
impossibility in the thing attempted, will 
not prevent a conviction for an attempt :" 
Com. v. Shaw, 134 Mass. 221 ; U. S. v. 
Cole, 5 McLean 513. Thus, an attempt 
at miscarriage may be proved, though it 
appear that the woman was not actually 
pregnant : R. v. Goodall, 2 Cox C. C. 
40 ; R. v. Goodchild, 2 C. & K. 293 ; 
Com. v. Taylor, 132 Mass. 261 ; except 
in those cases in which the impossibility 
is manifest in the very means employed, 
as where a man only threatens another, 
for mere words do not constitute an at- 
tempt: 1 Whart. Or. L., 9th ed., \ 147; 
or points a pistol which is unloaded, 
or which is at a distance beyond the 
range at which a pistol can do execution : 
Jarver v. State, 43 Ala. 354 ; or a gun 
loaded but not primed : R. v. Carr, 
Russ. & Ry. 377 ; or one of which the 
touch-hole is plugged ; R. v. Harris, 
5 C. & P. 153. But even these will be 
indictable attempts, if the person as- 
saulted is unaware that he runs no 
danger ; Crumley v. State, 61 Ga. 582 ; 
or where the act tends to a breach of 
the peace: Com. v. White, 110 Mass. 
407. 

A change of purpose after the overt act 
has once been done, so that the tiling at- 
tempted, however, is not accomplished, 
will not make the attempt any less in- 
dictable ; thus on the question of an 
attempt to commit a rape, Stone, J., 
said : "If the attempt was in fact made, 
and had progressed far enough to put the 
prosecutrix in terror, and render it neces- 
sary for her to save herself from the con- 
summation of the attempted outrage by 
flight, then the attempt was complete; and 
an after abandonment by the defendant 
of his wicked purpose, if it had proceeded 
thus far, could not purge the crime." 
Lewis v. State, 35 Ala. 380. See Taylor 
v. State, 50 Ga. 79 ; Com. v. fields, 4 
Leigh (Va.) 648; State v. Hayes, 78 
Mo. 307 ; and if the act is in itself effi- 
cient to produce the effect intended the 



offence is complete, although the effect be 
defeated by something extrinsic to the 
act : State v. Wilson, 30 Oonn. 500 ; 
People v. Lawton, 56 Barb. (N. Y.) 126. 
It is no defence to an indictment for an 
attempt to rape that the woman finally 
consented : State v. Hartigan, 32 Vt. 
607 ; State v. Cross, 12 la. 66 ; but see 
contra, Hall v. State, 22 Wis. 580. See 
generally, 1 Whart. C. L., ch. 8, 9th ed., 
and 1 Bishop C. L., ch. 51, 9th ed. 

II. Solicitations to Commit a Crime.— 
On the question, does a bare solicitation 
constitute an attempt, that is, is a soli- 
citation to commit a crime an indictable 
offence, the law is not so settled, nor are 
the courts uniform in their opinions. The 
rule laid down by Wharton in his Crim- 
inal Law, 9th ed., \ 173, and quoted in 
Cox v. People, 82 111. 191, is as follows : 
' ' They certainly are, when they in them- 
selves involve a breach of the public 
peace, as is the case with challenges to 
fight and seditious addresses. They are 
indictable when their object is interfer- 
ence with public justice : as where the 
resistance to the execution of a judicial 
writ is counselled ; or where perjury is 
advised, or the escape of a prisoner is 
encouraged, or the corruption of a public 
officer is sought, or invited by the public 
officer himself. They are indictable, 
also, when they are in themselves offences 
against public decency ; and they are in- 
dictable, also, when they constitute ac- 
cessoryship before the fact. But where 
the solicitation is not in itself a substan- 
tive offence, or where there has been no 
progress made towards the consummation 
of the independent offence attempted, the 
question, whether the solicitation is by 
itself the subject of penal prosecution 
must be answered in the negative." 

The rule here laid down would seem 
to be that if the solicitation is to an 
offence against public morals or policy 
(see U. S. v. Ravara, 2 Dall. 297 ; 
Walsh v. People, 65 111. 58, and State v. 
Ellis, 33 N. J. Law, 102), where a mere 
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offer to bribe was held indictable (but 
see Hutchinson v. State, 36 Tex. 293, 
where it was held that an offer to receive 
a bribe is not indictable), or to a felony, 
where the person making the solicitation 
becomes an accessory, then the solicita- 
tion is an indictable offence, but other- 
wise not. 

On the other hand, Bishop, 1 Grim. 
Law, 7th ed. $ 767, et seq., lays down 
the rule that all solicitations are attempts 
and that the question whether they are 
indictable or not depends on whether the 
substantive crime to which they tend is 
of sufficiently grave a character to induce 
the courts to regard so remote an attempt 
as a bare solicitation. For he says, 
$ 768, " as the soliciting is the first step 
only in a gradation reaching to the con- 
summation, the thing intended must, on 
principles already explained, be of a 
graver nature than if the step lay farther 
in advance." This rule, of course, leaves 
all solicitations to felonies and the higher 
offences subjects of indictment ; but inas- 
much as in the case of misdemeanors it 
leaves the question almost entirely to 
the individual opinion of each court, and 
establishes no fixed standard, it can 
hardly be considered satisfactory. In 
support of this principle Bishop, \ 768, 
cites a Connecticut ease, where adultery 
being a statutory felony, an unsuccessful 
enticement to it was adjudged to be an 
indictable attempt : State v. Avert/, 7 
Conn. 266 ; while in Pennsylvania, 
where it is only a misdemeanor, punish- 
able by fine and imprisonment not 
exceeding a year, it was held otherwise : 
Smith v. Com., 54 Penn. St. 209 ; say- 
ing : "And this contrariety of conclu- 
sion appears to proceed, not so much 
from differing views of the two courts, 
as from the differing enormity of the 
substantive offence." But this argu- 
ment will hardly seem sound when it is 
considered that it has been held in Illi- 
nois, (Cox v. People, 82 111. 191), that a 
solicitation to commit incest is not indict- 
able, although incest itself is very 



severely punished in that state, but is 
only a misdemeanor ; and in California 
that preparations, for an incestuous mar- 
riage, even to the extent of an elopement 
and a request that one of the witnesses 
should go for a magistrate to perform 
the ceremony, are not an indictable 
attempt : People v. Murray, 14 Cal. 
159 ; nor is the English case cited, 
namely, R. v. Ransford, 13 Cox C. C. 
9, at all at variance with this view, as 
Mr. Bishop claims, for the substantive 
crime there involved is sodomy, which, 
since the statute 25 Hen. 8, c. 6, has 
been a felony. See Davis v. State, 3 
Har. & J. (Md.) 154. The leading 
English case on this subject, R. v. Hig- 
gins, 2 East 5, which decided that to 
solicit a servant to steal his master's 
goods was a misdemeanor, though it be 
not charged in the indictment, that the 
servant stole the goods, nor that any 
other act was done except the soliciting 
and inciting, is not out of harmony with 
this reasoning, for the substantive offence 
there charged was also a felony, and all 
laid down by the court is (see page 18, 
by Gross, J.), " An attempt to com- 
mit even a misdemeanor has been shown 
in many cases to be itself a misdemeanor. 
Then if so, it would be extraodinary 
indeed, if an attempt to incite to a felony 
were not also a misdemeanor." 

Of a similar character are all the cases 
cited by Mr. Bishop, in which a solici- 
tation has been held indictable, as in the 
case of larceny : R. v. Collingwood, 6 
Mod. 288 ; Pennsylvania v. McGill, 
Addison (Pa.) 21. Overtures to com- 
mit sodomy : R. v. Hickman, 1 Moody 
34 ; R, v Rmced, 6 Jur. 396 ; or else, 
the solicitation has been made a statu- 
tory misdemeanor, as in England, where 
by special statute solicitation to assassi- 
nation has been made a misdemeanor : 
24 & 25 Vict. c. 100, \ 4 ; R. r. Most, 
L. R., 7 Q. B. Div. 244. 

On the other hand, the cases are nu- 
merous in which the bare solicitation to 
commit an offence, not a felony, nor 
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against public morals or policy, nor 
tending to the breach of the peace, but 
a misdemeanor simply, whether mala in 
se or mala prohibita, has been held not to 
be an indictable offence. Thus in Penn- 
sylvania, it has been held that a solicita- 
tion to commit an offence is not an 
attempt, and that therefore, though an 
attempt to commit a misdemeanor is a 
misdemeanor, it is not indictable, " to 
solicit, incite and endeavor to persuade' ' 
a married woman to commit fornication or 
adultery : Smith v. Com., 54 Pa. St. 209. 
In this state this seems to have been ex- 
tended even to solicitations to commit a 
felony, for in Stabler v. Com. 95 Pa. St. 
318, in which it was held that the mere 
delivery of poison to a person and solicit- 
ing him to place it in the spring of a cer- 
tain party was not an " attempt to admin- 
ister poison" within the act of 31 March 
1860, \ 82, the court (Mercur, J.), 
used the following language : ' ' Mere 
soliciting one to do an act, is not an 
attempt to do that act." R. v. Butler, 6 
C. & P. 368 ; Smith v. Com., 54 Penn. 
St. 209. In this last case it was said : 
' In a high moral sense it may be true 
that solicitation is attempt, but in a legal 
sense it is not.' In some cases it has 
been held although a solicitation to com- 
mit a misdemeanor, does not constitute 
an attempt to commit the misdemeanor, 
yet a solicitation to commit a felony, does 
constitute an attempt to commit the 
felony. This view does not appear to 
have been adopted in Pennsylvania. The 
case of Kelly v. Com., 1 Grant 484, was 
an indictment for murder charged to have 
been committed in an attempt to commit 
a rape. It was held that acts were ne- 
cessary to constitute an attempt. That 
an attempt to commit a rape was an in- 
effectual offer by force with intent to have 
carnal knowledge. If such acts, with 
such intent were not proved the prisoner 
could not be convicted of the attempt ; 
that it should be an actual not a con- 
structive attempt. An intent to commit 
fornication was insufficient." 

Vol. XXXV.— 82 



This argument of the judge, however, 
seems to go too far, inasmuch as a solici- 
tation to be allowed to commit a rape is 
an impossible thing, the substantive crime 
requiring force and not solicitation ; yet 
under an English statute (7 W. 4 and 1 
Vict.,c. 85, s. 3,) almost in the same 
words and from which the Pennsylvania 
statute was copied, it was held that the 
delivery of poison to an agent with 
directions to him to cause it to be ad- 
ministered to another under such circum- 
stances that, if administered, the agent 
would be the sole principal felon, is not 
an attempt to administer poison :" R. v. 
Williams, 1 Car. & C. 589 ; s. c. 1 Den. 
C. C. 40 ; R. v. Carr, Euss. & By. 377. 

This hesitation and variance in the 
decisions in cases of solicitation to com- 
mit certain felonies seems to have arisen 
from the phraseology of the different 
statutes. See Com. v.Flagg, 135 Mass. 
545, where it was held to be an indictable 
offence to solicit one to burn the barn of 
another : State v. Hayes, 78 Mo. 307 ; 
Griffin v. State, 26 Ga. 493. But in 
Michigan a solicitation to set fire to a 
building, and the furnishing material 
therefor, has been held not to be indicta- 
ble : McDade v. People, 29 Mich. 50. 

In New York, where the statute is ex- 
pressed in more general terms, a solicita- 
tion to set fire to a barn, accompanied by 
the furnishing of materials for the pur- 
pose, was, on the contrary, held to be an 
indictable attempt under the 2 R. S. 
583, 2d ed., sect. 3, which provides that 
" every person who shall attempt to com- 
mit an offence prohibited by law, and in 
such attempt shall do any act towards the 
commission of such offence, but shall fail 
in the perpetration thereof, &c. :" Peo- 
ple v. Busk, 4 Hill (N. Y.) 133. 

The Massachusetts view of the law is 
well laid down in the case of Com. v. 
Willard, 22 Pick. (Mass.) 476, where a 
purchaserofspirituousliquors, in violation 
of the statute, refused to testify, on the 
ground that it would criminate himself. 
" It is difficult," said Shaw, C. J., "to 
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draw any precise line of distinction be- 
tween the cases in which the law holds 
it a misdemeanor to counsel, entice or 
induce another to commit a crime, and 
where it does not. In general it has 
been considered as applying to cases of 
felony, though it has been held that it 
does not depend upon the mere legal and 
technical distinction between felony and 
misdemeanor. One consideration, how- 
ever, is manifest in all the cases, and 
that is that the offence proposed to be 
committed by the counsel, advice or en- 
ticement of another is of a high and 
aggravated character, tending to breaches 
of the peace, or other great disorder or 
violence, being what are usually con- 
sidered mala in se, or criminal in them- 
selves, in contradistinction to mala pro- 
hibita, or acts otherwise indifferent, than 
as they are restrained by positive law. 
All the cases cited in support of the 
objection of the witness are of this de- 
scription. R. v. Higgins, 2 East 5, was 
a case where the accused had solicited a 
servant to steal his master's goods, and 
it was held to be a misdemeanor. The 
crime, if committed pursuant to such 
solicitation, would have been a felony. 
R. v. Phillips, 6 East 464, was a mani- 
fest attempt to provoke another person 
by a letter, to send a challenge to fight a 
duel. For although the direct purpose 
of the letter of the defendant was to in- 
duce the other party to send a challenge, 
which is technically a misdemeanor, yet 
the real object was to bring about a deed 
which is a high and aggravated breach 
of the public peace, and where it results 
in the death of either party is clearly 
murder. It was averred to be done, 
with an intent to do the party bodily 
harm, and to break the king's peace, and 
such intent was considered a material 
fact, to be averred and proved. A case 
depending upon a similar principle in 
our own books is that of Com. v. Har- 
rington, 3 Pick. 26, in which it was held 
that to let a house to another with an 
intent that it should be used and occupied 



for the purposes of prostitution, with the 
fact that it was so used, was a misde- 
meanor. The keeping of such a dis- 
orderly house has long been considered a 
high and aggravated offence, criminal 
in itself, tending to general disorder, 
breaches of the public peace and of com- 
mon nuisance to the community." See 
also Com. v. Ross, 2 B. Mon. (Ky.) 
417. "It is in cases of this character 
only that the principle has been applied ; 
but we know of no case where an act 
which previously to the statute was law- 
ful or indifferent is prohibited under a 
small specific penalty, and where the 
soliciting or inducing another to do the 
act, by which he may incur the penalty, 
is held to be itself punishable. Such a 
case may perhaps arise under peculiar 
circumstances, in which the' principle of 
law, which in itself is a highly salutary 
one, will apply ; but the court are all 
of opinion that it does not apply to the 
case of one who, by purchasing spirituous 
liquors of an unlicensed person, does, as 
far as that act extends, induce that other 
to sell in violation of the statute." 

In discussing this subject in the case 
of U. S. v. Henning, 4 Cranch C. C. 
608, where it was held that to attempt 
to sell a free mulatto as a slave for life 
was not an indictable offence : the court, 
Theuston, J., said: "I am willing to 
lay down this rule, and without some rule 
we are afloat in an ocean of uncertainty, 
'that all attempts to commit an offence, 
which, if carried into execution would 
go to corrupt the fountains of justice, of 
legislation or the executive administra- 
tion of the law ; or if perpetrated would 
involve actual violence or breach of the 
peace, whether statutory or common law 
offences, are indictable, otherwise not.' 
We have adjudged that to incite another 
to commit an assault and battery, is in- 
dictable ;" (see United States v.Syles, 4 
Cr. C. C. 469. But an examination of 
this case will show that the opinion was 
given without any reasoning, and that 
the court was not certain on the matter ; 
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thus, the court, Morrell, J., not very 
clear, and Thruston, J., doubting, 
Ckanch, C. J., not doubting, was of 
opinion that it was an indictable offence ; 
and see under the heading " Attempts 
to commit a crime," that even attempts 
to commit an assault are not indictable). 
" This is the only case of the kind that I 
am aware of ; and there I think we have 
gone to the utmost limit ; but I look up- 
on inciting another to commit a breach 
of the peace, of more aggravated crimi- 
nality than an attempt to break the peace 
oneself. I hardly know how such a case 
can well be manifested. A man might 
in a passion say and threaten, that he 
would beat another, but is held back by 
friends and others present, or he might 
approach another in a threatening man- 
ner, and that other might have the heels 
of him and run away. I should ques- 
tion much whether either of these demon- 
strations of hostility are indictable. We 
have not gone that far yet." 

The principle to be drawn from these 
cases seems to be, that the question, 
whether a solicitation to commit an of- 
fence is indictable or not, depends rather 
on the grade than on the enormity of the 
substantive crime. And this seems to be 
not only in accordance with the cases, in 
which a solicitation to commit the truly 
enormous offences of incest, or of admin- 
istering poison, has been held not to be 
indictable. See Cox v. People, 82 111. 
191 ; People v. Murray, 14 Cal. 159 ; 
Stabler v. Com., 95 Penn. St. 318; R. 
v. Williams, 1 Car. & K. 589 ; R. v. 
Carr, Russ. & Ry. 377 ; while a solici- 
tation to commit an offence much less atro- 
cious than these, such as theft, has been 
held indictable : R. v. Higgins, 2 East 
5 ; but also to be proper, inasmuch as 
the grade of a crime is fixed by the law, 
and is therefore certain, while its enor- 
mity has no other bounds than the views 
of the particular court before whom the 
indictment may be laid. 

Although no such reasoning is to be 
found in the books, the following may be 



offered as a plausible explanation of the 
distinction, in regard to the indictability 
of solicitations, founded upon the doc- 
trine of principal and accessory. Thus 
if A. solicit B. to throw stones at C, and 
he does so, and wounds C, B. is indict- 
able for wounding C, and A. is also in- 
dictable as principal in the crime ; but if 
A. solicit B. to murder C, and he does 
so, A. is only indictable as an accessory 
before the fact, and until B., the princi- 
pal, is convicted, he can not be tried. If 
therefore A. solicit B. to throw stones at 
C, and he does not yield to the tempta- 
tion, no crime has been committed, and 
there can be no principal, consequently 

A. is not indictable ; and this is what is 
meant when it is said that the bare solici- 
tation to commit a misdemeanor is not in- 
dictable. On the other hand, if A. solicit 

B. to murder C, or to some other felony, 
and B. does not do it, although the crime 
that A. desired to effect has failed of ac- 
complishment, he is still an accessory 
before the fact, and it can make no dif- 
ference whether the crime has failed 
through the action of B., or for some 
other cause ; A.'s offence is not that of a 
principal, but that of an accessory, and 
he is still indictable, for to wait until the 
conviction of B. would be never to try 
A. , since the crime not having been com- 
mitted, B. is not indictable. Thus one 
who encourages another to commit sui- 
cide, but is not present at the act which 
causes the death, is an accessory before 
the fact, and at common law escaped 
punishment only because his principal 
could not be first tried and convicted : 
Russell's Case, Moody 356 ; R. v. Led- 
dington, 9 C. & P. 79. It is for this rea- 
son that the cases of solicitation to ad- 
minister poison have been held not indict- 
ble, for while if the poison were admin- 
tered and the person poisoned died, it 
would be a felony, and the person soli- 
citing would be an accessory, the mere 
administration is a misdemeanor only, 
and where it is not administered the per- 
son soliciting can not be indicted as 
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principal, nor can there be an accessory 
to such an offence. And while the 
statutes have provided for cases of actual 
administration or attempts to do so, they 
have made no provision for cases in 
which the attempt is not made. See 
Penn. Stat., 31st March 1860, sect. 82, 
P. L. 403, Purd. Dig. 430, pi. 149 ; 7 
Win. 4 and 1 Vict., c. 85, sect. 83; 
Stabler v. Vom., 95 Penn. St. 318 ; R. 
v. Williams, 1 Car. & K. 589. The 
only exception is where the offence is 
against the public as distinguished from 
an offence against private individuals, in 
which cases it has been held necessary to 
override this doctrine and make solicita- 
tions to such offences indictable. Of such 
a character are challenges, opposition to 
judicial process, perjury or bribery, &c. 
Sec the cases cited above, and 1 Whart. 
Crim. Law, 9th ed., sect. 179. 

III. Solicitations to Commit Abortion. 
— The indictment in the principal case 
contained two counts, one charging the 
accused with an attempt to commit an 
abortion upon a certain woman, being 
then and there pregnant ; and the other 
with advising, soliciting, and inciting the 
said woman to take and swallow certain 
drugs and medicines for the same pur- 
pose. The prisoner was ac uitted on 
the 6rst count, therefore the sole question 
before the Court of Appeals was the 
legal sufficiency of the second count. 

As has been seen, at common law a 
solicitation to commit a misdemeanor, 
with some exceptions, is not indictable, 
and abortion (see 1 Russell on Crimes, 
9th ed., 899 ; Roscoe's Crim. Evidence, 
7th Am. ed., 267 ; State v. Cooper, 2 
Zab. (N. J). 52,) is a misdemeanor, ex- 
cept under certain special circumstances 
prescribed by statute. For a discus- 
sion of such a statute, and as to whether 
it includes solicitations as well as at- 
tempts, see Com. v. W.,3 Pitts. (Pa.) 
462. Unless, therefore, abortion is with- 
in these exceptions, or the solicitation to 
that crime has been made indictable by 



statute, this second count was bad. But 
these exceptions are of such misdemean- 
ors only as affect the public, among which 
abortion has never been reckoned, the 
danger to the mother and child alone 
causing its criminality : 1 Russell on 
Crimes, 9th ed., 670. Further the sub- 
stantive crime charged, namely, advising 
a certain woman then and there being a 
pregnant woman, was not a sufficient 
allegation of the crime of abortion, which 
at common law is the destruction of the 
life of an unborn child, and implies that 
the woman was quick with child : 1 Bl. 
Com. 129. A full review of the law on 
this point may be seen in the opinion of 
Hines, J., in Mitchell v. Com., 78 Ky. 
204 ; s. c. 10 Cent. Law J. 338, which is 
so exhaustive on the subject that it may 
be advantageously repeated at length : 
" The statutes of the state being silent on 
the subject, it is not an offence in this 
state to produce an abortion if done be- 
fore the mother is quick with child. In 
Com. v. Bangs, 9 Mass. 387, decided in 
1812, it was held that the averment that 
the woman was quick with child at the 
time of the abortion was essential to the 
validity of the indictment. This case 
was followed and approved in Com. v. 
Parker, 9 Mete. (Mass.) 263, decided 
in 1845, in which it was held that to 
produce an abortion on a woman, before 
she was quick with child, and with her 
consent, was not a punishable offence at 
the common law. Subsequently the 
legislature of Massachusetts passed an 
act making the destruction of the foetus, 
at any time, punishable: Stat. 1845, 
ch. 27. In Smith v. State, 33 Me. 48, 
decided in 1851, the same view as to 
what the common law was is expressed. 
In State v. Cooper, 2 Zab. (N. J.) 53, 
to produce an abortion previous to the 
quickening of the child, was held not to 
be punishable at common law. Upon 
the other hand, as to what the common 
law is, the Supreme Court of Pennsyl- 
vania expresses the contrary view, hold- 
ing that the offence is punishable at com- 
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mon law, whether committed before or 
after the woman has become quick : Mills 
v. Com., 13 Penn. St. 633. It is there 
said : ' The next error assigned is, that 
it ought to have been charged in the 
count that the woman had become quick. 
But although it has been so held in 
Massachusetts and some other states, it 
is not, I apprehend, the law in Pennsyl- 
vania, and never ought to have been the 
law anywhere. It is not the murder of 
a living child which constitutes the of- 
fence, but the destruction of gestation by 
wicked means and against nature. The 
moment the womb is instinct with embryo 
life and gestation has begun, the crime 
may be perpetrated.' The only authority 
cited in this opinion is an opinion of the 
same court {Com. v. Demain, 6 Penna. 
L. J. 29; s. c. Brightly 441), de- 
livered in 1846, and section 308 of 
Wharton's Criminal Law. Mr. Wharton 
on Criminal Law, sects. 1220 to 1228 
inclusive (7th ed.), expresses the opinion 
that the rulings by the Pennsylvania 
Supreme Court are a correct exposition 
of the common law upon this question. 
The only direct authority cited by him in 
support of his view is the case of Com. v. 
Demain, of Mills v. Cam., above referred 
to, and R. v. Wycherly, 8 C. & P. 265. 
But it will be seen from sect. 1221 that 
the exact point under discussion was not 
decided in the Demain case. Although 
the point was elaborately argued by 
counsel, it was not decided by the court. 
They are reported as saying that the in- 
dictment sufficiently averred that the 
party injured was pregnant and quick 
with child, which was killed. The only 
bearing that the case of Reg. v. Wycherly, 
6 C. & P. 265, has upon the case is as to 
the meaning at common law of the ex- 
pressions quick with child and with quick 
child. Guknet, B., after taking medical 
counsel, said : ' Quick with child is 
having conceived ; with quick child is 
when the child is quickened.' This dis- 
tinction is denied, however, in State v. 
Cooper, 2 Zab. (N. J.), 53. * * * So 



far as my researches have gone, I have 
found no precedent, no authority, nor 
even dictum (prior to Lord Ellin- 
borough's Act, 43 Geo. III., c. 58), 
which recognises the mere procuring of 
an abortion as a crime known to the law. 
* * * In R. v. Phillips, 3 Campb. 73, 
in reference to an indictment found under 
the statute just quoted, and construing 
the statute, it was said that the words 
' quick with child' must be taken to be 
according to the common understanding, 
which was proved to be that a woman is 
not considered to be quick with child till 
she has felt the child alive and quick 
within her. Mr. Russell on Crimes, 
and Roscoe on Criminal Evidence, cite, 
in support of the view taken by the Su- 
preme Court of Pennsylvania, a prece- 
dent in 3 Chitty Crim. Law 798, which, 
on examination, will not be found to be 
in conflict with the position that when 
the abortion or miscarriage is produced 
with the consent of the woman, and be- 
fore she is quick with child, it is not an 
offence at common law. All the counts 
of the indictment charge an assault upon 
the woman, and the conclusion from the 
averments is, that the act was done with- 
out her consent, which is an assault at 
common law, with aggravations ; and 
while it is not alleged that the woman 
was quick with child, it is charged 
that she was pregnant and big with child, 
and that the act was done by the de- 
fendant wilfully, maliciously, and with 
the felonious intent to kill and murder 
the child. The whole proceeds upon the 
averment that she was pregnant with 
child, and so far advanced as to be re- 
garded in law as having a separate ex- 
istence, a life capable of being destroyed, 
which is equivalent to the averment that 
she was quick with child : Corn. v. Par- 
ker, 9 Mete. (Mass.) 263. In the inter- 
est of good morals and for the preserva- 
tion of society, the law should punish 
abortions and miscarriages wilfully pro- 
cured, at any time during the period of 
gestation. That the child shall be con- 
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sidered in existence from the moment of 
conception, for the protection of its rights 
of property, and yet not in existence 
until four or five months after the in- 
ception of its being, to the extent that 
it is a crime to destroy it, presents an 
anomaly in the law that ought to be 
provided against by the law-making 
department of the government. The 
limit of our duty is to determine what 
the law is, and not to enact or de- 
clare it as it should be. In the dis 
charge of this duty, and after a patient 
investigation, we are forced to the con- 
clusion that it never was a punishable 
offence at common law to produce, with 
the consent of the mother, an abortion 
prior to the time when the mother be- 
came quick with child. It was not even 
murder at common law to take the life 
of the child at any period of gestation, 
even in the very act of delivery. The 
indictment in this case does not allege that 
the woman was quick with child. It does 
not allege that the potion was adminis- 
tered with the intention to destroy the 
life of the child, nor that such was the 
result produced by it." See also, 1 
Arch. Cr. PI. & Pr., pp. 951 and 952 ; 
3 Coke's Inst. 50 ; R. v. Hewitt, 4 F. 
& F. C. C. 1101 ; R. v. Scudder, 3. C. 
& P. 605; Bait v. Hancock, 15 Pick. 
(Mass.) 256; State v. Howard, 32 Vt. 
380; Evans v. People, 49 N. Y. 86; 
State v. Emerick, 13 Mo. App. 493 ; 
Hatfield v. Gano, 15 la. 177 ; State v. 
Slagle, 83 N. C. 630 ; Com. v. Wood, 11 
Gray (Mass.) 85; Com. v. Jackson, 15 
Ibid. 187. At common law, therefore, 
a solicitation to commit abortion was not 
indictable. 

The common law, however, has been 
variously modified by statute in different 
states ; thus, in England the crime of 
abortion is made independent of the ques- 
tion whether the woman be with child or 
not, and it is made a felony : 24 & 25 



Vict. c. 100, S. 58 ; while the supplying 
the means thereof is only a misdemeanor : 
Same act, s. 59. In Pennsylvania the 
mere attempt to procure an abortion has 
been made a felony : Act 31st March, 
1860, I 88. In New York, on the other 
hand, it is a misdemeanor only ; Act 
May 13th, 1845, (S 2 ; People v. Lohman, 
2 Barb. (N. Y.) 216 ; People v. Stock- 
man, 1 Park. C. C. (N. Y.) 424 ; unless 
it result in the death of either woman or 
child, in which case it is a felony : Peo- 
ple v. Davis, 56 N. Y. 95. 

The question, therefore, as to whether 
a solicitation to commit abortion is in- 
dictable or not will depend, first, on 
whether the substantive crime has been 
made a felony by statute ; and, secondly, 
if it is only a misdemeanor, on whether 
the words of the statute are sufficiently 
comprehensive to include solicitations. 
See Com. v. W., 3 Pius. (Pa.) 462, 
where it was held that inducing a woman 
to jump off a ladder with intent to pro- 
cure a miscarriage was within the mean- 
ing of the 88th section of the Code in the 
words, "or other means whatsoever." 

The Maryland statute on this subject : 
Rev. Code 1878, Art. 72, <l 16, page 
787, falls within none of these. It does 
not make abortion a felony, therefore , in 
Maryland the common law still pre- 
vails and abortion is a misdemeanor ; 
nor do the effective words of the statute, 
viz. : " who shall knowingly use, or 
cause to be used, any means whatsoever 
for that purpose," afford any grounds 
for including mere advice to take drugs 
or medicine. Compare McDade v. Peo- 
ple, 29 Mich. 50, where the words " or 
shall by any other means attempt to 
cause any building to be burned," was 
held not to include a mere " invitation to 
burn." 

Samcel Hinds Thomas. 

Philadelphia. 



